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Your stock books may never be seen 


by an outsider...but if they should be? 


Keeping a corporation’s stock books, to a man with 
something else to do, is a nuisance—and sometimes 
their condition shows it. 

“What of it? Who is it going to make any 
difference to—with the few stockholders we 
have and the few transfers?” 

Nothing, no one—perhaps. But if the affairs of one 
stockholder get involved in litigation and his title 
to the stock must be proved in court; or a group of 
them becomes dissatisfied with the management and 
starts a fishing expedition; or if a federal or state 
tax examiner comes around for a look; or if a 
merger or sale should make the stock records the 
object of closest scrutiny ... ? Toa Transfer 
Agent, keeping stock records is a business, the 
smallest detail of it is important, nothing is ever 
left till tomorrow. Stock records kept by The Cor- 
poration Trust Company as your company’s Transfer 
Agent will never be either embarrassing or costly. 
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Having offices or representatives in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, these companies: 


—for attorneys compile 
complete, up to date 
official information and 
data for use in incorpo- 
ration or qtalification in 
any jurisdiction; 


—for attorneys file all 
papers, hold incorporators’ 
meetings, and perform all 
other clerical steps neces- 
sary for incorporation or 
ualification in any juris- 
iction; 


—under direction of attor- 
neys furnish the statutory 
office or agent required for 
either domestic or foreign 
corporation in any juris- 
diction; 


—keep attorneys informed 
of all state taxes to be paid 
and reports to be filed by 
a client corporation in the 
state of incorporation and 
any states in which it may 
qualify as a foreign cor- 
poration. 


The Corporation Trust Company, in- 
corporated under the Banking Law of 
New York, and The Corporation 
Trust Company, incorporated under 
the Trust Company w of New 
Jersey, with combined assets always 
approximating a million dollars: 


—act as Transfer or Co-Trans- 
fer Agent or Registrar for the 
securities of corporations; 


—act as Custodian of Securities, 
Escrow Depositary or Deposi- 
tary for Reorganization Com- 
mittees, 


The associated companies’ loose-leaf service division 


Corres Conceive Taree im 
NEW YORK CHICAGO 
EMPIRE STATE BLOG. 


WASHINGTON 


205 W. MONROE ST. MUNSEY BLOG. 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 


Other Offices in All Principal Cities: 


Albany, Atlanta, Baltimore, Boston, Buffalo, Cincinnati, 
Cleveland, Columbus (O ), Dallas, Denver, Detroit,. 
Harrisburg, Hartford, Honolulu, T. H., Houston, 
Kansas City, Los Angeles, Louisville, Milwaukee, 
Minneapolis, Newark (N. J.), New Orleans, Philadelphia, 
Pittsburgh, Richmond, Rochester, St. Louis, 

Salt Lake City. San Francisco, Seattle, Wilmington. 
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Foreign Corporations 
Decisions Relating to Necessity of Qualification 


There are three types of deci- 
sions which reflect the views of 
the courts on the subject of what 
constitutes doing business by a 
foreign corporation from the stand- 
point of the necessity of its being 
authorized to carry on business 
within a state—those directly in- 
volving the necessity of the pay- 
ment of initial license fees, those 
involving the necessity of the pay- 
ment of franchise or other annual 
taxes and those centering around 
statutes denying a foreign corpo- 
ration doing business within a 
state the right to use of the state 
courts to establish its claims against 
citizens of the state. 


The number of decisions in the 
various states concerned directly 
with statutory provisions imposing 
initial license fees which a foreign 
corporation pays upon obtaining 
permission to do business within 
a state is comparatively small. 


More numerous are decisions in- 
volving the payment of a franchise 
or other annual tax by an unlicensed 
foreign corporation which resisted 
it upon the ground that it was not 
doing business within the state. 


The same principle is under ex- 
amination in both types of cases, 
for, if a state has a right to impose 


a franchise or other annual tax 
upon a foreign corporation, under 
given circumstances, it is usually 
regarded as having the right to 
impose “initial taxes” or licensing 
fees under the same circumstances, 
since the corporation will be re- 
garded as “doing business” for the 
purpose of taxation in either in- 
stance. 


The most common type of deci- 
sion, however, which is of assist- 
ance in determining the question 
of the necessity of qualification un- 
der given facts is that in which an 
unlicensed foreign corporation has 
instituted suit and has been met 
with the defendant’s objection that, 
under the statutes of the particular 
state, it is without standing in the 
state courts, as it has been carry- 
ing on business without being 
licensed. The court is then faced 
with the necessity of determining 
whether the foreign corporation has 
carried on business within the state 
so as to be denied the right, under 
the statutes, of suing in the state 
courts. The opinions thus writ- 
ten, while not directly involving 
payments of fees or taxes, are 
nevertheless very helpful, since they 
rule whether given facts do or do 
not “constitute doing business” 
within a foreign state. 
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Domestic Corporations 


Georgia. 


Corporation, after charter expiration date, continues, by statute, 
as a de facto corporation for ten years thereafter unless revived, pro- 
vided the corporation continues in business in ignorance of expira- 
tion of its charter. Plaintiff attacked certain conveyances of a Georgia 
corporation to defendants, alleging the corporation’s charter was 
void at the time the conveyances had been made. The charter had 
expired in January, 1927, and the conveyances attacked were made 
in 1930 and 1934. By statute, it was provided, however, that where 
a charter of a corporation incorporated by a superior court had 
expired and the corporation continued in business in ignorance of 
the expiration, the charter might be revived by a judgment of the 
superior court in the same manner as the original charter was pro- 
cured, within ten years from the date of such expiration. The 
Supreme Court of Georgia found that the application of the corpora- 
tion for revivor, made in 1930 before the first conveyance was 
executed, was effected in proper form, and held that the conveyances 
were, therefore, valid. The court construed the statute as extending 
the charter of the corporation for the ten-year period, “provided the 
corporation continues in business in ignorance of the expiration of 
the charter.” The court pointed out that during this ten-year period 
the corporation continues as a de facto corporation. Atlanta Trust 
Co. v. Oglethorpe University et al., 2 S. E. 2d 403. Drennan & Neeson 
and Evins, Quillian & Evins of Atlanta, for plaintiff in error. Tye, 
Thomson & Tye, Edgar Watkins, and Watkins, Grant & Watkins of 
Atlanta, for defendants in error. 


Illinois. 


Sole beneficial stockholder of corporation, withdrawing funds from 
its capital and surplus without intention of creating debt to corpora- 
tion, held not liable to assignees of corporation under its trust deed 
executed to secure bond issue. Defendant organized a corporation 
of which he was the sole beneficial stockholder, being the record 
holder of all but two qualifying shares. The question presented was 
whether, as such sole beneficial stockholder, he could withdraw funds 
either from capital or from profits of the company, without creating 
any indebtedness by him to the corporation. The Appellate Court 
of Illinois, First District, First Division, upheld a judgment for 
defendant, upon an absence of evidence indicating he intended to 
create a debt by withdrawals made and upon evidence indicating, 
regardless of bookkeeping entries, that defendant was dealing with 
his own property when he made withdrawals of assets of the cor- 
poration as dividends. The action was brought by trustees under a 
trust indenture of the corporation to secure bonds of the company. 
The plaintiffs being merely assignees of the corporation, the court 
pointed out that unless the corporation itself could have sued and 
recovered from the defendant, plaintiffs could not recover. As the 
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court reached the conclusion that there was no evidence that the 
defendant intended to create a debt by the withdrawals, no recovery 
was allowed. Metropolitan Trust Co. et al. v. Becklenberg, 21 N. E. 2d 
152; Commerce Clearing House Court Decisions Requisition No. 
217700. Leonard L. Cowan (George D. Mills, of counsel) of Chicago, 
for appellants. Arthur Abraham of Chicago for appellee. 


Ohio. 


Holder of preferred stock, upon which accumulated dividends were 
unpaid, not assenting to recapitalization plan and failing to make 
statutory demand for payment of market value of stock in cash, held 
bound by plan and to have status of assenting stockholder. A recap- 
italization plan had been adopted by the stockholders of the plaintiff 
company, to which one of the individual defendants, also a stock- 
holder, had not assented. The corporation brought this action to 
compel the stockholder either to set up any claims he might have 
against the company by reason of the recapitalization plan’s adoption 
or, failing to do that, to be decreed to have no right or claim against 
the company and be bound by the vote of the assenting stockholders 
in the adoption of the plan. As to the defendant, the plan required 
the surrender of a certificate for 44 shares of preferred stock, upon 
which there were dividends at 6% in default to the extent of $57 
per share, in exchange for 44 shares of a 44%4% cumulative preferred 
and 22 shares of a 3% convertible preferred, together with $1 per 
share in cash when making the transfer. The stockholder filed an 
answer asking that he be decreed to have a vested right in the stock 
he held and also a vested right in the cumulative dividends which 
had accrued. He did not demand the cash value of his stock when he 
notified the plaintiff of his unwillingness to consent to the plan and 
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m declined to make such a demand when given an opportunity during 
- the progress of the trial. The Ohio Court of Appeals, Fourth District, 
d Scioto County, noted that the plaintiff had been incorporated and 
n the defendant had acquired his stock subsequent to the effective date 
d of the new Corporation Code of Ohio, which was June 10, 1927, 
1s under Sec. 8623-72 of which a method was provided for the deter- 
is mination of the fair market value of dissenting stockholders’ stock, 
ig to be paid in cash, after demand. “Apparently,” observed the court, 
rt “he was unwilling to accept the fair cash value of his stock and 
or desired to continue holding his shares in their original form. If he 
to should be permitted to exercise such right the purpose and effect of 
g, Secs. 8623-14 and ‘8623-15, GC, would be defeated. However, the 
th statutes do not give a dissenting minority stockholder such power. 
r- When defendant acquired his stock the statutes referred to above 
a were in full force and effect and formed a part of the contract between 
y- plaintiff and defendant as evidenced by the certificates of stock. In 
rt the absence of fraud or illegality on the part of plaintiff in adopting 
ad the plan of recapitalization the relief provided in Sec. 8623-72, GC, 


he for a dissenting minority stockholder is exclusive. Defendant, not 
having availed himself of the relief therein provided, is concluded 
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by the vote of two-thirds or more of the assenting shareholders.” 
The court concluded by decreeing that the rights of the defendant 
“be adjudged to be the same as those of other assenting shareholders.” 
Vulcan Corp. v. Westheimer & Co. et al., Ohio Court of Appeals, Fourth 
District, Scioto County, December 21, 1938, 27 Ohio Abstract, page 
694. Appeal dismissed, March 1, 1939, by the Ohio Supreme Court, 
“for the reason no debatable constitutional question is involved in 
said cause. (135 Ohio State Reports, page 136; 19 N. E. 2d 901.) 
Commerce Clearing House Court Decisions Requisition No. 212641. 
Gallagher, Dorr & Manley of Cincinnati, for appellant. Miller, Searl 
& Fitch of Portsmouth, for appellee. Note: Sec. 8623-14, as amended 
(subsequent to the rendering of the above decisions) by L. 1939, S. B. 47, 
effective July 24, 1939, permits the amendment of the charter of an Ohio 
company so as to provide for “the discharge, adjustment or elimination 
of rights to accrued undeclared cumulative dividends” on any class of 
stock, subject to the rights of dissenting stockholders under provisions 
for appraisal and payment of the fair cash value of their stock. 


Pennsylvania. 


Corporation may not be compelled by mandamus to transfer shares 
represented by certificate bearing partially obliterated assignment, 
over which a second assignment had been inserted; company held 
entitled to protection in such contingencies. There was presented 
to defendant corporation, for transfer, certificates of its stock which 
had been assigned in 1933 to Sarah Silverman. These assignments 
had been partially obliterated and alterations had been made to 
indicate assignment of the shares, in 1936, to Louis Sitnek. This was 
a mandamus proceeding seeking to compel the corporation to trans- 
fer the stock, plaintiff holding an assignment of the shares from 
Sitnek. The defendant contended that a defect in Sitnek’s title 
appeared by inspection of the certificates and that therefore neither 
he nor the plaintiff was in the position of a bona fide purchaser for 
value without notice. The Supreme Court of Pennsylvania, in revers- 
ing an order in favor of the plaintiff, said: “The erased assignment 
was notice to the corporation that the stock had been transferred 
to Sarah Silverman prior to the purported assignment to Sitnek. 
The corporation had to decide whether the certificate showed prob- 
able ownership in one other than Sitnek or the plaintiff. Defendant 
is entitled to protection in such contingencies.” Soltz v. Exhibitors 
Service Co. et al., 5 A. 2d 899. John M. Walker, Doty & Thornton, 
William S. Doty and Thomas A. Thornton of Pittsburgh, for appel- 
lants. Chas. H. Sachs and Sachs & Caplan of Pittsburgh, for appellee. 


Rhode Island. 


Where proxies are to be used at an annual meeting, corporation 
must have previously taken formal action providing for the use of 
proxies. At the first annual meeting of defendant nonbusiness cor- 
poration, the by-laws of which contained no provisions relative to 
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votes by proxy, proxies were offered and the presiding officer ruled, 
over complainants’ strenuous objections, that voting by proxy was 
valid and would be allowed. This action was instituted to restrain 
the corporation from holding further meetings under the officers 
elected through such proxy votes and from withdrawing or trans- 
ferring any of its funds. The Supreme Court of Rhode Island, after 
referring to a statutory provision whereby a corporation was empowered 
to make by-laws determining “the mode of voting by proxy,” said: 
“We think that this right to determine the mode of voting by 
proxy is vested in the corporation and that it contemplates the 
right of the corporation alone to determine whether proxies shall 
be used at ail; and that, if proxies are to be used, they must be 
previously authorized by some formal act of the corporation itself, 
at least in the absence of an established custom or practice to use 
proxy voting.” As the corporation had not previously taken any 
formal action with respect to the use of proxies and no established 
custom or practice was shown, the court affirmed a decree for the 
complainants. Pohle et al. v. R. I. Food Dealers Ass’n., 7 A. 2d 
267. Waldman & Waldman of Providence, for complainants. John G. 
Coffey and Frank G. Shea, for respondent. 


} Utah. 
Service of process upon wife of secretary of corporation held not 
to result in valid service upon corporation. In the lower court, 
; service of process had been made upon a defendant corporation by 
) leaving process with the wife of the secretary of the company. The 
$ Utah Supreme Court, being asked to review the validity of a judg- 
. ment based upon such service, ordered the judgment set aside as 
n no such service was contemplated by the statute, which provided 
e for service upon a domestic corporation by delivering a copy of the 
r summons to the president or head of the corporation, the secretary, 
Tr cashier or managing agent and, if none of these could be found, upon 
- a director within the state. The court also ruled the judgment void 
it as to an individual defendant on the ground that the failure of the 
d lower court to obtain jurisdiction over one of the indispensable 
x. parties rendered the judgment as to all of them void. Reader v. The 
)- District Court of the Fourth Judicial District in and for Uintah County 
it et al., Utah Supreme Court, October 17, 1939. Commerce Clearing 
S House Court Decisions Requisition No. 223569; 94 P. 2d 858. 
n, Thomas & Thomas of Salt Lake City, for plaintiff. Mary Alice 
1 Meagher of Salt Lake City, for defendant. 
e. F j 
Foreign Corporations 

California. 
on Two isolated transactions do not constitute “doing business.” 
of Plaintiff unlicensed foreign corporation was alleged to have trans- 


r= acted intrastate business in California through two isolated transac- 
to tions. The District Court of Appeal, Third District, ruled that two 
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such transactions did not constitute doing intrastate business, under 
a statute which defined such business as “entering into repeated 
and successive transactions of its business in this State, other than 
interstate or foreign commerce.” McMillan Process Co. v. Brown,* 
91 P. 2d 613. Commerce Clearing House Court Decisions Requisition 
No. 218893. Frank Thompson and H. C. Nelson of Eureka, for 
appellants. Irwin T. Quinn of Eureka, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 306. 


Colorado. 


Agent of unlicensed corporation, selling by sample, who had no 
authority beyond that of solicitation of orders in interstate commerce, 
held not a proper agent for service of process. Summons against a 
foreign corporation was served upon its itinerant solicitor of sales, 
who also acted for other corporations in Colorado and nearby states, 
who solicited orders by sample, which were sent to the corporation’s 
office in Missouri for acceptance or rejection, and, if accepted, for 
shipment of the merchandise ordered into Colorado from points 
outside that state. The solicitor had no authority beyond that of 
soliciting and forwarding orders obtained. The Colorado Supreme 
Court granted the corporation a writ of prohibition against the lower 
court in which an action had been instituted, which the company 
sought on the ground that the lower court had erroneously overruled 
a motion to quash the summons. The Colorado Supreme Court 
regarded the business derived by the corporation from the solicitor’s 
efforts as purely interstate business and said: “Of course, interstate 
business which consists of or results from the mere solicitation of 
orders from prospective purchasers cannot lawfully be interfered 
with by a state. Citations are unnecessary.” Junior Frocks, Inc. v. 
District Court of City and County of Denver, Colorado,* 94 P. 2d 694. 
Commerce Clearing House Court Decisions Requisition No. 222235. 
Blount & Silverstein, Harry S. Silverstein, Jr., for petitioner. 
Curtis White, for respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Colorado volume, page 520. 


District of Columbia. 


Activities of employes of foreign corporation, engaged as specialty 
salesmen in furthering purchases of their employer’s magazines from 
local dealer, held not to subject the corporation to service of process. 
A foreign corporation shipped and sold its magazines to a dealer 
in Washington, D. C. It also had several employes in the District 
to supervise and promote sales of magazines among street vendors 
who purchased their stock from the dealer in the District. The 
employes did not solicit advertising or subscriptions and did not 
collect or forward money to their employer, the foreign corporation, 
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which had no place of business in the District, although the dealer 
furnished one of the employes with an office and telephone without 
cost to him or the foreign corporation. The United States Court of 
Appeals for the District of Columbia ruled that, under these circum- 
stances, the foreign corporation was not doing business in the District 
so as to permit service of process upon it when made upon one of 
the employes as its agent. Whitaker v. Macfadden Publications, Inc.,* 
105 F. 2d 44. Norman T. Whitaker of Washington, D. C., pro se. 
Harvey L. Rabbitt of Washington, D. C., for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
District of Columbia volume, page 515. 


Florida. 


Stockholders of foreign corporation permitted to inspect corporate 
books, but denied right to make a full and complete audit. Where the 
lower court had granted a writ requiring respondent corporate officers 
to allow an attorney representing holders of more than one-tenth of 
the subscribed stock of a New Jersey corporation to inspect the 
corporate books and make “a full complete audit thereof,” the Florida 
Supreme Court modified the judgment to amend the writ so as to 
exclude the provision for a full and complete audit. Rahn et al. v. 
State ex rel. Weir et al., 188 So. 584. Commerce Clearing House Court 
Decisions Requisition No. 217376. W. D. Bell of Arcadia, for plain- 
tiffs in error. John K. Woolslair of Fort Myers, for defendants in 
error. 


Kansas. 


Foreign corporation, not authorized to do business in state, denied 
right to plead statute of limitations in suit brought against it. De- 
fendant unlicensed foreign corporation entered into an oral contract 
with plaintiff whereby plaintiff was to perform certain services in 
Kansas for the defendant. The services were rendered but not paid 
for. More than three years later this suit was begun and an attach- 
ment was levied upon property of the defendant in Kansas. In the 
lower court, defendant company had demurred on various grounds, 
but particularly on the ground that the three year provision of the 
statute of limitation applied. On this point, the corporation was 
overruled. The appeal to the Supreme Court of Kansas presented 
the question “whether the statute of limitations runs in favor of a 
foreign corporation not authorized to do business in Kansas, the 
cause of action having arisen in this state.” The court observed that 
“the general trend of judicial opinion is that where a foreign cor- 
poration has complied with local statutory requirements, it is entitled 
to the benefit of the local statute of limitations.” It noted, however, 
that “the recent tendency has been to place a tighter rein on such 
artificial personality rather than to extend its privileges and immu- 
nities.” Referring to the fact that, by statute, the time in which a 
person is out of the state is to be excluded in computing the period 
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a lawyer-- 


the extension of his activities, requires you to organize 
own, and to get it in working order quickly—what a 
by our own representative in the state, of the proposed 
the statute under which you must organize; official forms; 
procedure to be followed, steps to be performed, taxes and 
s of filing and other steps taken off your shoulders and 
state; after filing, the statutory office or statutory agent, 
inthat particular state) furnished for you; timely bulletins 
mort to be filed, and state tax to be paid, by your client; 
wvering that state and presenting in full the text of the 
your client must comply with—all of that is included in 
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in which an action may be commenced, the court said: “And but 
for the artificiality of such corporate entity the persons who compose 
this drilling company certainly could not invoke the statute of limi- 
tations for the time they were out of the state. Why should such 
privilege be extended to a corporation which snaps its fingers at our 
law, engages in business transactions in this state without authority, 
and tells its Kansas patrons to whistle for their due! It seems 
thoroughly just to hold that to entitle a foreign corporation to the 
privileges and benefits of our local law, it must conform to its cor- 
porate obligations in this state.” It was therefore held that the corpo- 
ration could not plead the statute of limitations as a defense. Weishaar 
v. Butters Pump & Equipment Co., Inc.,* 149 Kan. 842, 89 P. 2d 864. 
Leo T. Gibbens of Scott City, for appellant. R. D. Armstrong and 
D. B. Lang of Scott City, for appellee. Commerce Clearing House 
Court Decisions Requisition No. 216942. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Kansas volume, page 153. 


Minnesota. 


Parent company, having wholly owned subsidiary in state, held 
not subject to jurisdiction merely by reason of subsidiary’s presence 
therein ; listing in telephone book held not of itself to constitute doing 
business. Service of process in Minnesota was made upon a Delaware 
corporation as agent for appellant, a New York corporation with 
the same name, which owned all of the stock of the Delaware com- 
pany. There being a lack of evidence showing that the New York 
company was doing business in Minnesota at the time of service, 
either directly or through the Delaware corporation, the Minnesota 
Supreme Court concluded that the service of the summons should 
have been set aside by the lower court. In the course of its opinion, 
the court observed: “If we assume that appellant had a listing in 
the telephone directory in 1937, as claimed, that would not be im- 
portant. A listing or advertisement does not constitute doing busi- 
ness.” “The fact that appellant’s wholly owned subsidiary, the 
Delaware corporation, was doing business in the state at the time of 
service of the summons did not establish that appellant was doing 
business in the state. The use of a subsidiary does not subject the 
parent to jurisdiction of the state, where, as here, the separate existence 
of each is recognized and maintained. If it had been shown that the 
subsidiary was transacting the parent’s business as its agent here, 
the parent would have been doing business in the state.” Garber v. 
Bancamerica-Blair Corporation et al.,* 285 N. W. 723. Commerce 
Clearing House Court Decisions Requisition No. 216248. Junell, 
Fletcher, Dorsey, Barker & Coleman of Minneapolis, for appellant. 
Benjamin Segal of Minneapolis, for respondent Garber. Snyder, 
Gale & Richards and Edmund T. Montgomery of Minneapolis, for 
respondent Rand Co. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Minnesota volume, page 207. 








New York. 






The Corporation Journal 


63 


Validity of service of process, made upon corporation whose 
methods of doing business in state were changed within a month 
before service, but without view of evading any process, ruled to 
depend upon activities at time of service. Service of process had 
been made upon the president of defendant Missouri company while 
he was in New York effecting financial arrangements in connection 
with the corporation’s general activities. The defendant moved to 
have the service vacated on the ground that the company was not 
doing business in New York in a continuous or permanent manner 
so as to be subject,to service of process in New York. An interesting 
feature of the case was the fact that the corporation had made a 
complete change in the method and manner of its activities in New 
York twenty-three days prior to the service of process, there being 
no evidence, however, that the change was effected in order to bring 
about an evasion of service. Under these circumstances, the United 
States District Court, Southern District of New York, expressed the 
view that whether or not the company was doing business in New 
York prior to the change made in its methods had no direct bearing 
upon the issue before it, the issue being whether or not its activities 
at or about the time of service constituted doing business so that 
the company might be served in New York. The court found that 
at that time the company had practically no activities in the State 
of New York other than those of a foreign corporation having a 
salesman on commission in the City of New York, whose contracts 
of sale were required to be approved by the defendant corporation 
in Missouri. From the facts, the court concluded that “there was no 
permanent and continuous activity on the part of the defendant which 
constituted doing business in the State of New York.” A motion 
to vacate the service was therefore granted. Levine v. Oberman & 
Company,* United States District Court, Southern District of New 
York, September 1, 1939. Commerce Clearing House Court Deci- 
sions Requisition No. 221943. David Haar, for the plaintiff. Dawes, 


Abbott & Littlefield, for the defendant. 


* The full text of this opinion is printed in The Corporation Tax Service, 


New York, page 269. 


Neither the mere residence of the treasurer of a foreign corporation 
in the State, nor the close affiliation of the corporation to a domestic 
corporation of an almost similar name, will, of themselves, make 
the company amenable to process in New York. The United States 
District Court, Southern District of New York, in granting a motion 
to vacate service of process upon a foreign corporation, said: “The 
fact that the Treasurer was in New York and lives here, does not, 
alone indicate that the corporation was doing business in the State 
of New York so as to be amenable to the process of the State of 
New York. This defendant corporation is a separate legal entity, 
having no place of business in the State of New York, and performing 
no business functions in the State of New York. The fact that it 
may be closely allied with another corporation, a domestic corpora- 
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tion of almost similar name, it seems to me, has no bearing on the 
issue here. Each of them is a separate corporate entity. It is not 
within my province to pierce the corporate entity and to say, by 
reason of the facts disclosed in the affidavits, that the Pennsylvania 
corporation is doing business in the City of New York, because 
another corporation, a New York State corporation, closely allied to 
it, is doing business in the State of New York. It seems to me that the 
Pennsylvania corporation has its own separate use and function 
which it carries on in the State of Pennsylvania and not in the State 
of New York, and is, therefore, not amenable to the process of the 
State of New York. The fact that the defendant caused the removal 
of this action from the State court to the Federal court, does not 
constitute a general appearance or waiver of its rights herein. Cain 
v. Commercial Publishing Company, 232 U. S. 124; Federal Rules of 
Civil Procedure, Rule 81(7)(c).” Zoller v. Smith, Levin & Harris, 
Inc.,* United States District Court, Southern District of New York, 
September 7, 1939. Commerce Clearing House Court Decisions 
Requisition No. 221984. Kommel & Rosenberg, for plaintiff; Myron 
Kommel, of counsel. James J. Mahoney, for defendant; Frederick 
L. Thielmann, of counsel. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 268. 





Taxation 


Alabama. 


The Supreme Court of the United States affirms ruling of Alabama 
Supreme Court holding certain types of sales subject to the former 
Alabama sales tax, even though involving shipments in interstate 
commerce. The Alabama Supreme Court ruled that the sales tax 
imposed under the former Alabama sales tax law applied to sales 
made under the following circumstances: (A) Where ordered in 
Alabama from complainant, who was not a manufacturer, with the 
stipulation that the material ordered was to be manufactured out- 
side Alabama by another company and shipped “in interstate move- 
ment” to the purchaser, bills, however, being rendered by the 
complainant to the purchaser. In most instances in this classifica- 
tion, the goods ordered were not carried by complainant in stock 
in Alabama; (B) Each sale within this class was made under the 
same circumstances as sales in Class A, except that orders did 
not specify the goods should be manufactured outside Alabama and 
that the goods were not carried in complainant’s Alabama stock; 
(C) Sales involving goods not stocked in complainants’ Alabama 
warehouse, but stocked in and shipped direct to the Alabama 
customers from complainant’s Georgia warehouse; (D) Sales of 
goods similar to those carried in complainant’s warehouse in Ala- 
bama, but shipped by manufacturers outside of Alabama direct to 
Alabama customers of complainant. The Alabama Supreme Court 
regarded the sales in all classifications as subject to the sales tax, 
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emphasizing that the purchasers’ contracts with the complainant 
in Alabama were for the sale and delivery of goods to them in 
Alabama. “The sales,” said the court, “were Alabama sales. The 
means by which, and the place from which, the complainant obtained 
the goods to fulfill its contract were but incidents in the transaction, 
and cannot serve to change the status of the transactions. The 
consumers had no dealings with the nonresident manufacturers. 
Their contracts were with the complainant in Alabama for the sale 
and delivery of the goods to them in Alabama.” As to the stipulation 
in Class A that shipment was to be made “in interstate movement,” 
the court concluded that “the form or language of the customers’ 
orders cannot affect the case,” and observed that “it is not ‘within 
the power of the parties by the form of their contract, to convert 
what was exclusively a local business, subject to state control, into 
an interstate commerce business protected by the commerce clause.’ ” 
Graybar Electric Company, Inc. v. Curry, Commissioner of Revenue, 
et al.,* 189 So. 186. Commerce Clearing House Court Decisions Requi- 
sition No. 217091. (Affirmed by the Supreme Court of the United 
States, November 6, 1939, in a per curiam opinion reading: “The 
motion to affirm is granted and the judgment is affirmed. Banker 


Bros. v. Pennsylvania, 222 U.S. 210; Wiloi Corp. v. Pennsylvania, 294 
U. S. 169.”) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Alabama, page 6713. 










































Canada. 





The Privy Council dismisses the appeal in a case in which a cor- 
poration, which had formed a “paper partnership” composed of its 
stockholders and had sold its entire output through the partnership, 
was held liable for the sales tax as based on sales prices of the part- 
nership to the public, rather than on lower prices at which the cor- 
poration had sold to the partnership. Defendant corporation, a 
manufacturer of rice and bags, formed a partnership which consisted of 
shareholders of the company, and sold its output to the partnership 
at prices above the cost of production but at a price below the 
wholesale prices current at the time of sale. This action was brought 
against the corporation to recover the sales tax under the Special 
War Revenue Act from it, together with penalty, for a period of 
three years and six months, based upon the selling prices of the 
partnership. The corporation, however, contended that the tax should 
be assessed on its own selling prices to the partnership. The Ex- 
chequer Court of Canada, after an examination of the circumstances 
surrounding the formation of the partnership, finding that it was 
merely a “paper partnership,” the organization of which had brought 
about no real change in the business set-up of the corporation, and 
that the partnership was formed for the purpose of attempting to 
reduce the sales tax due, ruled that the tax should be calculated 
against the corporation on the basis of the selling prices of the part- 
nership. ([{1939] 2 D.L.R. 45; The Corporation Journal, June 1939, 
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page 422.) An appeal to the Supreme Court of Canada was dismissed 
by that court. A further appeal to the Privy Council has also been 
dismissed. Canada Rice Mills Ltd. v. The King,* [1939] 3 D.L.R. 577. 
Martin Griffin, K.C., for appellant. F. P. Varcoe, K.C., and Frank 
Gahan, for respondent. 







* The full text of this opinion is printed in the CCH Canadian Tax Service, 
page 8077. 










New Mexico. 


Franchise tax held not payable by an inactive company, not 
engaged in business for which it was incorporated. The statute 
imposing the New Mexico annual franchise tax made it applicable 
to every “corporation for profit engaged in any business in this 
State.” Two questions were presented. The first was whether there 
was liability for the tax on the part of a company not carrying on 
any of the activities for which it was incorporated. After an exhaus- 
tive examination of decisions of other states interpreting the extent 
of such liability under their franchise tax laws, the New Mexico 
Supreme Court concluded that “the tax is on the privilege when 
exercised, which is in effect the same thing, because without its 
being exercised, there can be no liability for the tax.” The second 
question was whether the appellee company was “engaged in any 
business” so as to be liable for the tax when it did nothing except 
such acts as were necessary to retain its corporate existence, with 
two possible exceptions, viz.: it borrowed money to pay its taxes, 
and it filed a notice to hold an unpatented placer mining claim pur- 
suant to USCA Title 30, Section 28a. The court noted that the 
corporation was one organized for mining and the extracting of 
metals, and that it had not carried on these activities during the 
year in question. It then ruled that “a corporation which does only 
those things which are necessary to retain its property intact, and 
to maintain its corporate existence is not ‘engaged in any business’ ” 
so as to be liable for the franchise tax. State of New Mexico, ex rel. 
State Corporation Commission v. Old Abe Company,* New Mexico 
Supreme Court, September 12, 1939. Commerce Clearing House 
Court Decisions Requisition No. 222054; 94 P. 2d 105. Frank H. 
Patton, Attorney General, and Richard E. Manson, Asst. Attorney 
General, for plaintiff and appellant. W. A. Keleher and Theo. E. 
Jones of Albuquerque, for defendant and appellee. 

































* The full text of this opinion is printed in The Corporation Tax Service, 
New Mexico volume, page 279-62. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


AvaBAMA. Docket No. 388. Graybar Electric Co., Inc. v. Curry 
et al., 189 So. 186. (The Corporation Journal, November, 1939, 
page 64.) Alabama sales tax—interstate business. Appeal filed, 
September 15, 1939. Affirmed, November 6, 1939. (See page 64.) 


MisstssipP1. Docket No. 77. Interstate Natural Gas Co. v. Stone, 
103 F. 2d 544. (The Corporation Journal, October, 1939, page 16.) 
Franchise tax on foreign pipe line company engaged in interstate commerce. 
Appeal filed, May 29, 1939. Certiorari granted, June 5, 1939. 


New York. Docket No. 38. Neirbo Company et al. v. Bethlehem 
Shipbuilding Corporation, Ltd., 103 F. 2d 765. (The Corporation Journal, 
October, 1939, page 10.) Jurisdiction over foreign corporation qualified 
to do business in the state. Appeal filed, April 27, 1939. Certiorari 
granted, May 29, 1939. Argued, October 17 and 18, 1939. Judgment 
reversed with costs and cause remanded to Southern District of 
New York Court for further proceedings in conformity with opinion, 
November 22, 1939. Opinion by Justice Frankfurter. Dissenting 


opinion by Justice Roberts in which the Chief Justice and Justice 
McReynolds join. 


New York. Docket No. 45. McGoldrick, Comptroller of the City 
of New York v. Felt & Tarrant Mfg. Co., 4 N. Y. S. 2d 615; (The Cor- 
poration Journal, December, 1938, page 282), affirmed without opinion, 
New York Court of Appeals, 279 N. Y. 678, 18 N. E. 2d 311. Consti- 
tutionality of New York City sales tax as applied to shipments which 
may be in interstate commerce. Appeal filed, May 8, 1939. Certiorari 
granted, June 5, 1939. 


Texas. Docket No. 17. Ford Motor Company v. Edward Clark, 
Secretary of the State of Texas et al., 100 F. 2d 515. (The Corporation 
Journal, April, 1939, page 376). State annual franchise tax on corporations 
—basis of tax. Petition for certiorari filed, March 15, 1939. Petition 
granted, April 3, 1939. Motion to substitute Tom L. Beauchamp, 
present Secretary of State, and Gerald Mann, present Attorney General, 
as parties respondent in place of Edward Clark and William McCraw, 
respectively, granted, May 1, 1939. Argued, October 16 and 17, 1939. 





* Data compiled from CCH U. S. Supreme Court Service, 1939-1940. 
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Regulations and Rulings 


CoLorapo—The Attorney General of Colorado has ruled that under 
the Sales Tax Act the State Treasurer is not prohibited from disclosing 
to any one requesting the information as to whether or not any given 
taxpayer has paid his tax. However, he may not disclose any further 
information contained in the taxpayer’s report, such as gross sales per 
month, etc. (Opinion printed in full in the Colorado CT (Corporation 
Tax) Service, J 7845.) 

InpDIANA—The Gross Income Tax Division has indicated that it 
continues to permit items comprising prepaid freight to be deductible 
under the gross income tax requirements. (Indiana CT, § 15-010.) 

Kansas—The Commission of Revenue and Taxation, which admin- 
isters the retail sales tax, has issued a ruling to the effect that where 
a retailer sells numerous articles to one purchaser, the tax should be 
collected upon the total purchase price of all the articles sold. (Kansas 
CT, { 64-197.) 

NortH CaroLtina—The Attorney General of North Carolina has 
expressed as his opinion that a foreign manufacturing company is to 
be regarded as doing business in North Carolina so as to be required 
to be qualified under the following circumstances: The corporation 
consigns goods to a distributor in North Carolina, who agrees to sell 
them at the manufacturer’s set price, with the goods remaining the 
property of the manufacturer until paid for. All accounts receivable 
and notes belong to the foreign manufacturing company until accounted 
for by the distributor. In his opinion the Attorney General noted this 
distinction: “He who acts as distributor for another, and not merely 
as the distributor of goods manufactured by the other, is the agent of 
that other and the latter is held to be doing business here under such 
circumstances.” (Opinion of Attorney General to the Secretary of 
State, North Carolina CT, { .423.) 

Regulations have been issued by the Commissioner of Revenue 
of North Carolina in connection with the 1939 Compensation Use Tax. 

(Printed in full in the North Carolina CT Service, page 6061 to 6064.) 

Oxnto—Taxes payable to the Federal Government, such as the 
bituminous coal tax, unemployment insurance and the Federal old 
age benefit tax, are not accounts payable within the meaning of Section 

5327, General Code, and therefore may not be deducted from the cur- 
rent accounts receivable of a taxpayer in determining taxable credits 
for property tax purposes, according to an opinion rendered by the 
present Ohio Attorney General, which is contrary to the position taken 
by his predecessor and noted in The Corporation Journal, November, 
1939, page 44. (Full text of the later opinion is printed in The Cor- 
poration Tax Service, Ohio, {[ 25-047.) 

OxtaHoma—The Oklahoma Tax Commission has indicated that 
inter-company debits should be treated as assets and inter-company 
credits should be treated as liabilities for the purpose of determining 
the basis of the Oklahoma Franchise or License Tax. (Oklahoma CT, 
{ 309.01.) 














ee ee Ne a 





The Corporation Journal 


Some Important Matters for 
December and January 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed cal- 
endar of the more important requirements covered by the State Report and Tax 
Bulletins of The Corporation Trust Company. Attorneys interested in being 
furnished with timely and complete information regarding all state requirements 
in any one or more states, including information regarding forms, practices and 
rulings, may obtain details from any office of The Corporation Trust Company 
or C T Corporation System. 

ALABAMA—Annual Application Fee for permit to do business due on or 
before February 1.—Domestic and Foreign Corporations. 

ALasKA—Annual Corporation Tax due on or before January 1.— 
Domestic and Foreign Corporations. 

CaLIFoRNIA—Quarterly Retail Sales Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 

DeLAwARE—Annual Report due on or before first Tuesday in January.-- 
Domestic Corporations. 

District or CotumBia—Annual Report published and filed between 
January 1 and January 20.—Domestic Corporations. 

Grorcia—Annual License Tax Report due on or before January 1.— 
Domestic and Foreign Corporations. 

ILL1nois—Annual Report due between January 15 and February 28.- 
Domestic and Foreign Corporations. 

[NDIANA—Quarterly Gross Income Tax Return and Payment due on or 
before January 15.—Domestic and Foreign Corporations. 

lowa—Quarterly Retail Sales Tax Return and Payment due on or before 
January 20.—Domestic and T’oreign Corporations. 

Kentucky—Annual Report due on or before February 1—Domestic and 
Foreign Corporations. 

Return of Withholding at the source due on or before January 

31.—Domestic and Foreign Corporations. 

Louistana—Annual Report due on or before February 1——Domestic 
Corporations. 

Oxnto—Report to Department of Industrial Relations due during Jan- 
uary.—Domestic and Foreign Corporations. 

Retail Sales Tax Reports due on or before January 31.— 

Domestic and Foreign Corporations. 

PENNSYLVANIA—Report of Unclaimed Dividends, Credits, etc. due in 
January.—Domestic Corporations. 


Soutn Carotina—Annual Statement due on or before January 31.- 


Foreign Corporations. 


UNITED States—Fourth Instalment of Income Tax due on or before 


December 15.—Domestic Corporations and Foreign Corporations 
having an office or place of business in the United States. 

VERMONT—List of Stockholders due on or before January 31.—Domestic 
and Foreign Corporations. 

West Vircinta—Quarterly Gross Sales Tax Return and Payment due 
on or before? anuary 30.—Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 


informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


What Constitutes Doing Business. (Revised to March 15, 1939.) A 


184-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 


various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. This is a 24-page pamphlet 


giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 
and often embarrassing ways: such as one company that had to pay its employe- 
representative’s alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 


ployes as statutory representatives are sometimes left defenseless in personal 
damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 


opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation—completely up-to- 
date as regards the most recent amendments. 
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Just Published - - - 


PROFIT SHARING 


AND 


PENSION PLANS 


By C. MORTON WINSLOW 
and K. RAYMOND CLARK 


Here at last is a timely new CCH book which not 
only makes available practical and correlated information 
on the formulation of profit sharing and pension plans 
but, in addition, carefully analyzes the relationship of 
federal tax laws with such plans. 


Widespread interest in the operation of these plans 
and their bearing upon taxes, labor relations and em- 
ployee morale makes this searching examination one of 
significance and importance to every employer. 


The books is conveniently arranged in two main 
divisions: One, discussing various types of pension and 
profit sharing plans, including illustration of their tax 
effect, suggestions for planning, and résumés of specimen 
plans; the other, presenting federal tax laws affecting 
pension, profit sharing, and stock bonus plans, their legis- 
lative, administrative and judicial interpretation. 


General counsel, attorneys répresent- 


ing corporations, will find this new book 
especially helpful on current problems. 


204 pages, 6 x 9 inches, fabrikoid covers 
Use This Handy Order Form 


Commerce Clearing House, Inc. 
205 W. Monroe St., Chicago 


Please send at once your new book, PROFIT SHARING 
AND PENSION PLANS, by Winslow and Clark, 204 pages 6x9, 
hardbound in fabrikoid, price $2 


Name 
Attention 


Address 
142F/911876 
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